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SIR or MADAM: 

The attorneys for the applicants hereby petition the United States Patent and Trademark 
Office under 37 CFR 1.10(d) to correct an incorrect filing date accorded the new continued 
prosecution application ("CPA") identified above which was submitted to the Patent and 
Trademark Office by Express Mail. The undersigned attorney first became aware that the subject 
CPA application had been accorded an incorrect filing date of 7 August 2002 on 2 October 2002. 
The present petition is being submitted within ten days of first awareness of the error. 
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As demonstrated below corroborated by evidence from the United States Postal Service, 
the error in the filing date accorded the CPA application resulted from an error by a postal clerk 
of the Postal Service in entering the date on which the Express-Mail envelope containing the 
application papers was delivered to the Postal Service in the "date-in" box on the Express-Mail 
label of the envelope. 

The facts on which the present petition is based are set out below. 

The subject CPA application was based on United States patent application No. 
09/258,132 with filing date 26 February 1999 ("the parent '132 application"). An appeal dated 
3 January 2002 was lodged with respect to the parent '132 application. The final date for filing 
an appeal brief with an extension of time in the appeal of the parent application was 
3 August 2002, which fell on a Saturday. 

The attorneys for the applicants prepared application papers for filing a new CPA 
application based on the parent '132 application which were completed on Monday, 
5 August 2002, the next business day following the final date of 3 August 2002. Specifically, a 
Continued Prosecution Application (CPA) Request Transmittal form [Form PTO/SB/29 (10-00)], 
a Preliminary Amendment, a Fee Transmittal for FY 2002 form [Form PTO/SB/17 (11-01)], and 
a Petition for Extension of Time under 37 CFR 1.136(a) form [Form PTO/SB/22 (10-00)] for a 
five-month extension of time to 3 August 2002 were prepared for submission to the Patent and 
Trademark Office. The application papers together with a receipt-acknowledgement postcard 
and a check for the filing fee and the extension of time were placed in an Express-Mail envelope 
to which was affixed the required postage of $13.65 and an Express-Mail label addressed to the 
Commissioner for Patents, Box CPA, Washington, D.C. 20231. The Express Mail label bore 
label No. EV 035772795 US. 
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The Express-Mail label number of the label on the envelope was entered on the first page 
of three of the application papers placed in the envelope: the Continued Prosecution Application 
Request Transmittal form, the Preliminary Amendment, and the Petition for Extension of Time 
form. Copies of the first pages of the three papers showing the Express-Mail label number are 
attached to the present petition as Exhibit A. 

On information and belief, the Express-Mail envelope was delivered by hand to the 
Franklin D. Roosevelt Station of the United States Postal Service in New York, New York by an 
employee of the firm of the undersigned attorney on 5 August 2002. A postal clerk on duty at the 
station completed the Express-Mail label - incorrectly as to the "date-in" box, as demonstrated 
below - removed the "customer-copy" sheet of the label from the envelope, stamped the 
customer-copy sheet with a postmark stamp dated 5 August 2002, and gave the customer-copy 
sheet as a receipt to the employee who had hand delivered the envelope to the station. A true 
copy of the customer-copy sheet of the Express-Mail label is attached to the present petition as 
Exhibit B. 

In completing the Express-Mail label, the postal clerk entered an incorrect date of 
7 August 2002 in the "date-in" box on the label instead of the correct date of 5 August 2002. 
That some error was made by the postal clerk in processing the Express-Mail label is evident 
from the face of the label itself, in that the date in the "date-in" box, 7 August 2002, differs from 
the 5 August 2002 date of the postmark stamped on the customer-copy sheet of the label. 

That the correct date of deposit of the envelope in question with the United States Postal 
Service was the postmark date of 5 August 2002 and not the date-in box entry of 7 August 2002 
is evidenced by "track-and-confirm" information downloaded by the undersigned attorney on 
2 October 2002 from the Internet Web site of the United States Postal Service for the Express- 
Mail parcel with mailing label EV 035792795 US. A copy of a printout of the track-and-confirm 
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information from the United States Postal Service is attached to the petition as Exhibit C. As 
may be seen from Exhibit C, the track-and-confirm information indicates that the parcel was 
accepted by the Postal Service at 1 1 : 14 PM on 5 August 2002. It is submitted that the 
5 August 2002 acceptance date of the track-and-confirm information from the United States 
Postal Service establishes that the parcel was deposited in the Express-Mail service of the Postal 
Service prior to the last scheduled pick-up for that day where the deposit was made. 

The track-and-confirm information from the United States Postal Service of Exhibit C 
indicates further that the parcel with mailing label EV 035792795 US was received by and signed 
for on behalf of the United States Patent and Trademark Office at 12:02 PM on 7 August 2002. 
The track-and-confirm information thus indicates that the envelope was received by the Patent 
and Trademark Office in Arlington, Virginia on the same day, 7 August 2002, as the date 
indicated in the date-in box on the Express-Mail label of the envelope for delivery of the 
envelope to the Postal Service in New York, New York. Moreover, the time of receipt of the 
envelope by the Patent and Trademark Office indicated on the track-and-confirm information of 
Exhibit C occurred before the time entered in the time-in box on the Express-Mail label of 
Exhibit B for the date entered in the date-in box on the label, namely 1 1:14 PM (23:14) on 
7 August 2002. It is, of course, impossible for the envelope to have been received by the Patent 
and Trademark Office from the Postal Service at a time on a given day before the time the 
envelope was delivered on that day to the Postal Service. 

It is submitted that Exhibits B and C constitute evidence from the United States Postal 
Service which demonstrates that the date in the date-in box of the Express-Mail label number 
EV 035792795 US of Exhibit B was incorrect due to a Postal Service error and that the correct 
date of delivery of the envelope bearing the label to the Postal Service was 5 August 2002. It is 
submitted therefore that under 37 CFR 1.10(d) the filing date of the application should be 
corrected to 5 August 2002. j 
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The fee for lodging the present petition under 37 CFR 1.10(d) is estimated to be one 
hundred thirty dollars ($130). A check in the estimated amount for payment of the required fee is 
submitted herewith. Please charge any additional fee which may be required, or credit any 
overpayment, to deposit account No. 11-0171. 

For the reasons set forth above, it is submitted that favorable action on the present 
petition and correction of filing date of the subject CPA application to 5 August 2002 is 
warranted. Such favorable action is respectfully requested. 



Respectfully submitted, 




Telephone: (212) 813-1600 
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